@ @

U Y B %

Gl SRE
Sheila R. Schwager, ISB No. 5059 @ e I
Janine P. Adams, ISB No. 6030
HAWLEY TROXELL ENNIS & HAWLEY LLP
877 Main Street, Suitc 1000 FEE PAID
P.O. Box 1617
Boise, 1D 83701-1617 aceT# 931wt

Telephone: (208) 344-6000

Facsimile: (208) 342-3829

Email: srs@hteh.com
jpai@hteh.com

Attorneys for Bank of America, N A,

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF IDAHO

(Boise)

In Re:

Casc No. 01-01998 TLM
JAMES CLINT PERRITTE and STEPHANIE
RENEE PERRITTE fka Stephanic Hayes aka
Stephanie Lee,

e

Chapter 13

MOTION FOR RELIEF
FROM AUTOMATIC STAY

Debtors.

I T e

Bank of America, N.A., formcrly known as Bank of America National Trust and Savings
Associalion, successor-in-interest by merget to Scattle-First National Bank, a/’k/a Seafirst Bank
(“Bank of America”), by and through its attorneys of record, Hawley Troxell Ennis & Hawley

LLP, hereby moves that Bank of America be granted relief from automatic stay as to the
ESe
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property more particularly described as 1999 Chevrolet Silverado Pickup C1500, Vehicle
Identification No. 1GCEK19T1XE177544 (“Vehicle™), on the following grounds:

1, On or about the 20th day of April, 1999, James C. Perritte, the Debtor herein,
(“Debtor”) and Kelly B. Petritte, entered into a Motor Vehicle Lease Agreement to lcasc the
Vehicle (“Lease Agreement™) from Roundtree Chevrolet, Inc., in Boise, Idaho. The Lease
Agreement was subsequently assigned to Bank of America. Attached hercto as Exhibit A is a
true and correct copy of the Lease Agreement and Assignment, which are incorporated by
reference.

2. In the Lease Agreement, the Debtor and Kclly B. Perritte agreed to lcase the
Vehicle for a period of 48 months. The Deblor and Kelly B. Perrilte agreed to make lease
payments pursuant to such Lease Agreement, in the monthly sum of $423.95, with the first
payment due at lease signing and continuing thereafier on the 3rd day of June, 1999 for a period
of 47 months.

3. On or about May 13, 1999, a Certificate of Title was recorded with the Idaho
Department of Transportation listing Bank of America as the lessor of the Vehicle and the
Debtors as the Lessee. Attached hercto as Exhibit B is a truc and correct copy of the Certificate
of Tille from the Idaho Department of Transportation setting forth this information, which is
incorporated by reference.

4. Bank of America is the titled owner of the Vehicle and duly perfected pursuant to
Idaho Code § 49-510,

5. On July 3, 2001, the Debtors filed a Chapter 13 Plan in which they have assumed
the lease with Bank of America payablc outside the plan. The Plan was confirmed on

November 6, 2001.
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6. The Debtors have failed to make full and complete payments to Bank of Amenca
for the Vehicle in the sum of $423.95 per month since November 3, 2002. As of February 10,
2003, the Debtors are delinquent in the sum of $1,271.85, Attorncy fees, costs, and inlerest
continue to accruc.

7. The Debtors have no equity in the Vehicle, as the Debtors have no ownership
interest, only a leasehold interest. As of January 29, 2003, the payoff due under the Lease
Agreement was $19,702.65, and the purchase price of the Vehiclc at the end of the term of the
Lease Agreement is the residual sum of $18,010.29, plus fees and taxes ol $964.12.

8. Without the benefit of ingpection, the fair market value of the Vehicle, according
to the NADA Appraisal Guide, is $17,400.00.

9. Debtors have posscssion of the Vehicle and have not swrendered the same to
Bank of America. The Debtors have a confirmed Chapter 13 Plan, which makes provision to
assumc the Lease, according to its terms, but have defaulted in three (3) monthly payments.

10.  Absent the filing of the Chapter 13 proceeding, Bank of America would have
obtained posscssion of its Vehicle for the Debtors’ default. Unless this Court permits Bank of
America to proceed wilh an action to obtain immediate possession of its Vehicle, Bank of
America will suffer great and irreparable damage and injury by reason of the fact that it 1s not
receiving any monthly payments on the Vehicle, the Debtors are in default of an assumed Lease,
and the Vehicle is deteriorating in value. Bank of America is entitled to relief from automatic
stay pursuant to 11 U.S.C. § 362(d)(1) and § 362(d)(2).

11. Based upon (he failurc to make full and complete payments since November 3,

2002, and the lack of cquity in the Vehicle, Bank of America requests the Court to find good
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cause to waive the ten (10) day stay period of the effecliveness of the Order under FED. BANKR.
R. 4001(2)(3).

12.  Pursuant to Rule 4001.2 of the Local Bankruptcy Rules, any party in interest may
oppose this motion by filing and serving on the moving party a written objection therelo al least
five days prior to the preliminary hearing. The objection shall reasonably identify thosc matters
contained in the motion which are to be at issuc, and any other basis for opposition to the motion.
Absent the filing of a timely response, the Court may grant the relicf sought without a heanng.
The written objection need not be filed if the moving party scts a preliminary hearing for Icss
than 20 days afler the filing of the motion. However, the opposing party must be prepared to
present the information required by this rule at the preliminary hearing.

13.  Pursuant to Rule 4001.2 ol the Local Bankruptcy Rules and 11 U.5.C. § 362(¢),

30 days after a request under subsection (d) of this section [302]
for relicf from the stay of any act against property of the estate
under subsection (a) of this section, such stay is terminated with
respect to the partly in intcrest making such request, unless the
Court, after notice and a hearing, orders such stay continued in
effect pending the conclusion of, or as a result of, a final hearing
and determination under subsection (d) of this section.

WHEREFORE, Bank of America prays that it be granted rclicf from the automalic stay
ag to the Vehicle so that it may foreclose upon ils security intcrest pursuant to stale law, and that

it have such other and further relief as is just and proper.

DATED THIS 13th day of February, 2003.

HAWLEY TROXELL ENNIS & K 1Y LLP

By R "
Sheila R. Schwager, 15B No. 5 1 :
Attorneys for Bank of America, N.A.
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CERTIFICATE OF SERVICE

1 HEREBY CERTIFY that on this 13th day of February, 2003, I caused (o be scrved a
true copy of the foregoing MOTION FOR RELIEF FROM AUTOMATIC STAY by the method
indicated below, and addresscd to each of the following:

James C. Perritte X U.S. Mail, Postage Prepaid
Stephanie R. Perritte Hand Delivered
09273 W. Calico Street __ Ovemight Mail
Boise, ID 83709 Telecopy
Jon R. Wilson, Esq. _ X U.S. Mail, Postage Prepaid
4614 Emerald Street Hand Delivered
Boise, ID 83706 Overnight Mail
. Telecopy
Bemnie R. Rakozy, Trusiee X U.S. Mail, Postage Prepmnd
P.O. Box 1738 Hand Delivered
Boise, ID 83701 QOvernight Mail
Telecopy
Kelly B. Perritte _ X 1.8, Mail, Postage Prepaid
9753 W. Linstock Lane Hand Delivered
Boise, ID 83704 Overmight Mail
Telecopy
Shéila R. Schwager Q K
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